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KYLE, District Judge

Suzanne Harris ("Harris") appeals the district court’s?
decision to grant the Secretary of the United States Depart nent
of the Arnmy ("the Secretary") a newtrial on Harris’ Title VII
claimfor retaliation, after a jury returned a verdict in her
favor. Harris further appeals the district court’s order of
judgnent in favor of the Secretary on her Title VIl claimof sex
discrimnation for failure to pronote. Finally, she appeals the
district court’s evidentiary rulings during the second trial on

! The Honorable Richard H Kyle, United States District
Judge for the District of Mnnesota, sitting by designation.

2 The Honorable Charles A Shaw, United States District
Judge for the Eastern District of M ssouri.
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her retaliation claim W affirm

Backgr ound

Harris began working for the St. Louis District, United
States Arny Corps of Engineers (the "District"), as a G5 9
archeol ogi st in the Environnental Analysis Branch of the Pl anning
Division (the "Branch"). 1In 1987, she was non-conpetitively?
pronoted to a GS-11 archeologist. Harris’ clainms center around
the District’s failure to non-conpetitively pronote her to a G5
12 archeol ogi st and its subsequent treatnment of her after she
conpl ai ned about not receiving this pronotion.

Federal service jobs are classified on a "general schedule"
("GS") scale, and a federal enployee’'s pay is based upon her GS
| evel. The federal governnment utilizes the sanme standards for
classifying federal enployees nationwi de; the difference in
levels is a function of the conplexity and nature of the
enpl oyee’s work. A GS-11 archeologist is a full performance,

j our neyman archeol ogi st, while a GS-12 archeol ogi st perforns
seni or, conplex work.

Two mal e archeol ogi sts worked in the Branch, Terry Norris
("Norris") and Dr. Mchael Trinble ("Trinble"). Norris began
wor ki ng for the Branch in 1977, and he was pronoted to GS-12 in
1982. Trinble began working for the Branch under an

3 A non-conpetitive pronotion occurs when an enpl oyee

requests that her job be reclassified to a higher |evel because
t he enpl oyee believes she is perform ng the work of a higher

| evel position and should be conpensated for it. It is non-
conpetitive because a vacant position does not open up for which
several candi dates conpete.



| nt ergover nnent al Personnel Agreenent,* and in April of 1991, the

4 An | ntergovernnental Personnel Agreenent is a

contractual arrangenent in which a person with special expertise
wor ks "on | oan" froma state agency or educational institution.
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Branch hired himas a full-time, GS-11 archeologist. During his
work for the Branch, Trinble becane an expert in curation,
oversaw the District’s curation work, and authored the Arny Corps
of Engi neers’ regulations on curation.

In June 1991, Harris spoke wth her supervisor, Daniel
Ragl and (" Ragl and"), about obtaining a non-conpetitive pronotion
to a GS-12 position. Ragland agreed to assist her in obtaining
this pronotion. For civilian enployees |ike Harris, a supervisor
only recommends the enpl oyee for a non-conpetitive pronotion.
The Position Managenent and C assification Branch
("Classification Branch") ultimately determ nes whet her a non-
conpetitive pronotion i s warranted.

Ragl and attenpted to obtain non-conpetitive pronotions for
both Harris and Trinble. He submtted Trinble s application in
1991. The C assification Branch denied it because Trinble did
not neet the requirenent of being enployed at the GS-11 |evel for
at |l east one year. On February 21, 1992, Ragland submtted
Harris’ application for a non-conpetitive pronotion. Osmen Dutt
("Dutt"), the Chief of the Planning D vision, denied Harris’
application because a reduction-in-force ("RIF') was in place in
the District, and it was considered inappropriate to pronote
enpl oyees during a RIF.

In April 1992, Ragland resubmtted both Harris and Trinble's
applications for a pronotion to GS-12 based on a generic job
description he had created fromNorris’ existing job duties. On
June 1, 1992, the O assification Branch denied both pronotions,

i ndi cating that the Branch would have to justify the grade
i ncreases based on the workl oad and conplexity of Trinble and
Harris’ duties, as opposed to their expertise, nenbership in



prof essi onal societies, and job histories. |1t also recomended
that Ragl and resubmt both Harris and Trinble s applications for
pronotions after the Cassification Branch perforned desk audits
to determ ne the exact nature of their jobs.

After the O assification Branch denied her pronotion, Harris
met with her second-in-line supervisor, Mjor Marszal ek
("Marszal ek") to ask for his support in obtaining a pronotion.
Marszal ek told Harris he would not support her in this endeavor
because he did not think her education or experience justified a
pronoti on.

On Friday July 10, 1992, Marszal ek instructed Ragland to
have Harris work overtinme during the upcom ng weekend. Harris
obj ect ed based upon the short notice and because she had personal
obl i gations over the weekend. Ragland informed Harris that if
she did not work, Marszal ek woul d consider her to be
i nsubordinate and fire her. He also told her another male
archeol ogi st woul d be expected to work that weekend. Harris,
however, was the only archeol ogi st who worked during this
weekend.

On July 13, 1992, following the overtine incident, Harris
filed a charge of discrimnation with the Arny Corps of
Engi neers’ EEO officer, alleging she had been denied a pronotion
because of her sex.

Trinmbl e received his non-conpetitive pronotion to GS-12 on
Septenber 5, 1992. Hi s pronotion occurred under a federal
classification standard entitled "inpact of person on the job."
Because of Trinble s curation work, the Arny Corps of Engineers
designated the District as its nationw de Technical Center on



Expertise for curation, and the Branch forned a new section to
oversee the curation program Trinble obtained his pronotion



w t hout a desk audit because the C assification Branch does not
require a desk audit when a non-conpetitive pronotion is based
upon this standard and the enpl oyee’ s increased and conpl ex job
duties are evidenced. On Cctober 13, 1992, Harris filed her
second EEO conpl aint, alleging discrimnation based upon sex and
retaliation.

During 1993, people within the Branch continued in their
attenpts to obtain a non-conpetitive pronotion for Harris. Dutt
added to Harris’ duties, hoping that this would lead to a
pronoti on. In February of 1993, the C assification Branch
determ ned that a desk audit should be conducted on Harris.
Barbara Scott ("Scott"), a classification specialist who had
wor ked on neither Harris’ nor Trinble' s previous pronotion
requests, conducted the desk audit. Harris objected to the audit
because mal e enpl oyees were not audited before receiving non-
conpetitive pronotions. In addition, Harris felt that the
results of the audit would not be favorabl e because Marszal ek had
taken projects fromher that would justify her pronotion.® Scott
determ ned that Harris was perform ng GS-11 duties, based upon
the |l evel and conplexity of her work, and thus, she did not
recomend a pronotion for Harris.

After filing her second conplaint of discrimnation, Harris

° Harris clains that Marszal ek took the follow ng job

responsibilities fromher: 1) budgeting responsibilities and 2)

t he Whappal el l o programmati c agreenent. Ragland testified that
Mar szal ek took budgeting responsibilities away fromall Branch
enpl oyees in 1993 in order to conplete the fiscal year 1994
budget hinmself. Ragland further testified that Marszal ek

reassi gned the Whappalell o project to another Branch enpl oyee
because Harris had been working on it for nore than one year, but
had not conpleted it. This enployee finished drafting the
agreenent in a few weeks, and then Marszal ek returned the project
to Harris.



received | ower performance evaluations. |In January of 1993,



Harris’ evaluation was |lowered froman "exceptional” to a "highly
satisfactory" rating.® Before January of 1993, nmanagenent in the
District was concerned that performance ratings throughout the
District were inflated. Dutt sent an e-mail nessage to all
enpl oyees in the District, including Harris, informng themthat
the District needed to give nore realistic ratings. Ragland had
wanted to |l ower Harris’ 1993 performance evaluation to "fully
satisfactory" because of concerns he had about her conpleting
work in a tinely fashion. Dutt, however, would only support a
| onering of one level, and thus, Harris received the "highly
successful ™ rating. |In 1993, Ragland also |owered the ratings of
two mal e enpl oyees from "exceptional™ to "highly satisfactory."”
Harris’ Title VII clains for sex discrimnation and
retaliation were tried in 1995. The retaliation claimwas
submtted to the jury, and the sex discrimnation claimwas al so
submtted to the jury , but for an advisory opinion only. On
June 23, 1995, the jury rendered a verdict in favor of Harris on
both counts. The district court directed the parties to submt
proposed findings of fact and conclusions of law, as well as any
post-trial nmotions by July 17, 1995, On July 17, 1995, the
Secretary noved for Judgnent as a Matter of Law, Judgnent
Not wi t hstandi ng the Verdict, or in the alternative, for a New
Trial on the retaliation claim On August 9, 1995, the district
court entered partial judgnent for Harris on the retaliation
claim and on August 23, 1995, the Secretary noved to alter or
anend the judgnent. Rejecting the jury’s advisory verdict, the
district court, on Cctober 23, 1995, made findings in favor of
the Secretary and directed the entry of judgnent in favor of the

6 Cvilian enpl oyees’ performances were rated based on

five categories: 1) unsatisfactory; 2) needs inprovenent; 3)
fully satisfactory; 4) highly satisfactory; and 5) exceptional.
In 1990, Harris received a "highly satisfactory” rating. In 1991
and 1992, she received an "exceptional" rating.
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Secretary on the sex discrimnation claim the district court
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al so granted the Secretary’s Mdtion for a New Trial on the
retaliation claim In August of 1996, the district court
conducted a newtrial on the retaliation claim This tine, the
jury returned a verdict in favor of the Secretary. This appeal
fol | oned.

1. Di scussi on

Harris advances four argunents on appeal: (1) the district
court inproperly granted the Secretary a newtrial on the
retaliation claim (2) granting a new trial was inappropriate
because it was inconsistent wwth the policies underlying the
Federal Rules of Cvil Procedure governing the granting of new
trials; (3) the district court erred in rejecting the jury’'s
advi sory verdict on her sex discrimnation claim and (4) the
district court inproperly excluded probative evidence of
di scrimnation during the second trial.

A Gant of the Secretary’s Mdition for a New Tri al

A district court may grant a new trial on the basis that the
verdict is against the weight of the evidence, if failing to do
so would result in a mscarriage of justice. Shaffer v. WIkes,
65 F.3d 115, 117 (8th Cr. 1995) (quoting Wite v. Pence, 961
F.2d 776, 780 (8th Cr. 1992)). "In determ ning whether a
verdict is against the weight of the evidence, the trial court

can rely on its own reading of the evidence - it can ‘weigh the
evi dence, disbelieve witnesses, and grant a new trial even where
there is substantial evidence to sustain the verdict’." Wite,
961 F.2d at 780 (quoting Ryan v. MDonough Power Equip., 734 F.2d
385, 387 (8th Cr. 1984)). The district court, however, may not
"rewei gh the evidence and set aside the jury verdict nerely
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because the jury could have drawn different inferences or
concl usi ons or because judges feel that other results are nore

12



reasonable.” 1d. (quotations omtted).

In ruling on a notion for a newtrial, the district court
must articulate its reasons for finding the verdict is against
the wei ght of the evidence. Shaffer, 65 F.3d at 118. This Court
accords great deference to the district court’s decision to grant
a newtrial. Id. W will reverse this decision only upon a
show ng of an abuse of discretion. 1d.

The district court found the jury s verdict was against the
wei ght of the evidence. 1In so ruling, it properly articul ated
the | egal standard upon which to evaluate Harris’ retaliation
claim To establish a prima facie case of retaliation, Harris
needed to show. 1) she conplained of discrimnation; 2) the
District took adverse enpl oynent action against her; and 3) the
adverse action was causally related to her conplaint. See Smth
v. St. Louis Univ., 109 F.3d 1261, 1266 (8th Cr. 1997). Once
Harris made her prima facie show ng, the burden of production

shifted to the Secretary to articulate a legitimte,

nondi scrimnatory reason for its actions. Jackson v. Delta
Special Sch. Dist. No. 2, 86 F.3d 1489, 1494 (8th Gr. 1996). |If
the Secretary net this burden, the fact finder was left to

determine if Harris presented evidence capabl e of proving that
the District’'s proffered reasons for termnation were a pretext
for illegal retaliation. |d.

Harris argues that the district court nmade several errors of
| aw and usurped the jury’'s function of weighing evidence and

determining the credibility of wtnesses.

First, Harris contends that the district court erred when it
characterized the "overtine incident” as one of her alleged acts
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of reprisal because she never argued that it was an act of
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retaliation.” W disagree. As Harris acknow edges, the district
court properly determned that the "overtine incident" could not
be an act of retaliation because it occurred before she
conpl ai ned about discrimnation. Even if Harris did not argue
this was evidence of retaliation, the fact that the district
court referred to it in its analysis of the Secretary’s notion
for a newtrial does not denonstrate that the court abused its
discretion in granting a newtrial. Harris neither maintains
that the district court would have ruled differently on the
notion had it not been for this incident, nor does she explain
why this reference constitutes anything nore than harm ess error.
Accordingly, we find that the district court did not abuse its
discretion in granting a new trial because it nentioned the
"overtime incident" inits ruling on the notion.

Second, Harris argues that the district court inproperly
determ ned that her performance eval uation of "highly
satisfactory” in 1993 could not constitute an adverse enpl oynent
action. Any lowering in an enployee's rating, Harris contends, is
an adverse action if it actually did inpair, or has the potenti al
of inpairing, the plaintiff in enploynent situations. The
Secretary responds that only negative or |ow performance
eval uations constitute adverse enploynent ratings.

We need not determne if any lowering in an enpl oyee’s
performance eval uation can constitute an adverse enpl oynent
action under Title VII. In the instant case, the district court
noted the Secretary presented uncontradi cted evidence at trial
explaining why Harris received the lower rating: the District

! The "overtine incident" occurred the weekend before
Harris first conplained of discrimnation in 1992. Because
Harris was asked to work overtime before she conpl ai ned about
discrimnation, the district court found this could not be
consi dered an act of retaliation.
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managenent intended to lower inflated performance reviews in the
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entire District in 1993; Harris was aware of this; and nale

enpl oyees had their evaluations lowered in a sim/lar manner.
Thus, the district court concluded that Harris had presented no
evi dence establishing that the Secretary’s proffered expl anation
for her lowered rating was a pretext for illegal retaliation.

Harris points to no evidence indicating that the Secretary’s
explanation is unworthy of credence and that it is a pretext for
illegal retaliation. Because Harris has failed to show why the
district court’s determnation on this issue was erroneous, we
will not disturb its findings regarding her |ower performance
revi ew.

Finally, Harris argues that the district court erred when it
determ ned the desk audit was not an incident of illegal
retaliation because it was used to hel p her receive a pronotion,
and not to prevent her frombeing pronoted. Harris alleges that
the foll ow ng evidence at trial revealed that the Branch used the
desk audit to deny her a pronotion: 1) Dutt testified that a
supervi sor could prevent an enpl oyee from bei ng pronoted by
controlling assignments; 2) Ragland testified that Marszal ek
changed Harris’ assignnents; and 3) Jack Rasnmussen, Harris’
former supervisor, testified about the negative inpact of not
receiving G512 assi gnnents.

The Court disagrees that the evidence at trial denonstrated
the Branch used the desk audit as a way to prevent Harris from
receiving a pronotion. Instead, the evidence at trial reveal ed
that the dassification Branch reconmended to the Branch that a

desk audit be conducted on Harris after her pronotion was denied
in June of 1992, before she ever conpl ained of discrimnation.
Additionally, we do not believe that Harris’ alleged evidence
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about the true reasons for the desk audits supports a reasonable
i nference that the Branch audited Harris in order to deny her a
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pronotion. Wile Harris may have been aware that a desk audit
woul d reveal she was not perform ng GS-12 work, the district
court was not required to believe her contention that the audit
must have been perfornmed to thwart her fromreceiving a
pronotion. See Wite, 961 F.2d at 781 (noting that district
court, in determning whether to grant a newtrial, is free to
wei gh and reject evidence because it finds it lacking in
credibility or plausibility). Thus, we conclude that Harris has
failed to prove that the district court abused its discretion
when it granted a new trial on her retaliation claim

B. Time in which the District Court Allowed the Parties
to Make Post-Trial Modtions

On June 23, 1995, the jury returned a verdict in favor of
Harris on her retaliation claim the clerk’s office docketed
this verdict on June 26, 1995. The district court, however, did
not direct judgnent to be entered on the retaliation claimuntil
August 9, 1995. Harris argues that the district court’s delay in
entering judgnment on the retaliation claiminproperly extended
the tinme in which the Secretary could file a notion for a new
trial.

Rul e 6(b) of the Federal Rules of G vil Procedure prohibits
the enl argenent of the ten (10) day period for filing notions for
both judgnent as a matter of law and a newtrial. See Fed. R
Cv. Pro. 6(b), 50(b), 59(b). In the instant case, the district
court gave the parties until July 17, 1995, to file post-trial
nmotions, including notions for a new trial and judgnent as a
matter of law. This is nore than ten (10) days after the jury
returned its verdict in favor of Harris on her retaliation claim
Harris asks this Court to rule that the district court’s delay in
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entering judgnent created an inperm ssible extension of tinme in
whi ch the Secretary was allowed to file his notion for a new

20



trial.

We refuse to adopt Harris’ suggested rule of law. According
to Rule 58 of the Federal Rules of Civil Procedure,"upon a
special verdict, . . . the court shall pronptly approve the form
of the judgnent, and the clerk shall thereupon enter it." Fed.
R GCv. P. 58. Rule 54(b) limts the provisions of Rule 58,
stating:

when nore than one claimfor relief is presented
in an action . . . , the court nmay direct the
entry of a final judgnent as to one or nore but
fewer than all of the clains or parties only upon
an express determnation that there is no just
reason for delay and upon an express direction
for entry of judgnent.

Fed. R Cv. P. 54(b); see also Fed. R Cv. P. 58. Harris had
two clains, only one of which the jury resolved. Thus, Rule
54(b) applied to the jury's verdict. W believe it is up to the
sound discretion of the district court to determ ne when it
shoul d direct that a final judgment be entered under Rule 54(b).
Harris has presented no evidence that the district court had an
i nproper notive in waiting until August 9, 1995, to enter
judgnent on the retaliation claim Under these circunstances,
this Court finds that the Secretary’'s Mdtion for a new trial was
tinmely.

C. Rejection of the Advisory Jury’ s Verdict

When a district court submts a claimto an advisory jury,
the court is free to accept or reject the jury' s advisory verdict
in making its owm findings. See Gagg v. Cty of Omha, 20 F.3d
357, 358-59 (8th CGr. 1994). This Court "reviews the district
court’s findings for clear error as if there had been no jury."
| d.
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Harris contends that the district court erred when it rul ed
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she was not qualified for a non-conpetitive pronotion to a GS-12
archeol ogi st position. She alleges that the Secretary conceded
she was qualified, a fact which the Secretary deni es.

Because she has no direct evidence of discrimnation,
Harris’ sex discrimnation claimis governed by the burden

shifting analysis first articulated in MDonnell-Douglas Corp. V.
Geen, 411 U.S. 792, 802-804, 93 S. Ct. 1817, 1824-25 (1973).
Under this analysis, Harris first needed to establish a prima
facie case of discrimnation. Ryther v. KARE 11, 108 F. 3d 832,
836 (8th Gr. 1997) (en banc), cert. denied 65 USLW3694. In
order to establish a prima facie case for failure to receive a

non-conpetitive pronotion, Harris had to denonstrate: 1) she was
a nenber of a protected class; 2) she applied and was generally
qualified for the up-grade; 3) she did not receive the job; and
4) simlarly situated mal es received non-conpetitive pronotions.
See Shannon v. Ford Mdtor Co., 72 F.3d 678, 682 (8th Cr. 1996);
Epstein v. Secretary, United States Dep’'t of the Treasury, 739
F.2d 274, 278 (7th Gr. 1984).

Harris did not identify anything in the record evidencing
that she was qualified for an upgrade because she was perform ng
the duties of a GS-12 archeologist. Harris’ only argunent
regardi ng her qualifications, that the Secretary conceded she was
qualified, is incorrect.® The Secretary did not admt that
Harris perfornmed GS-12 duties; instead, he argued she was denied

8 The Secretary did concede that Harris was "qualified"

to conpete for a vacant GS-12 archeol ogi st position, if any
becane avail able. Because her claimdealt with the denial of a
non-conpetitive pronotion, the Secretary argued "the issue is not
one of the qualifications of the individuals but the job duties
of the positions; i.e. whether the position grades out at GS-11
or GS-12." (Appellee’s Answer to Appellant’s Interrog. No. 4;
Appellee’s Trial Br. at 7-8.)
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this pronotion because her job duties were those of a G511
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archeol ogist. The district court properly determ ned that Harris
was not qualified to be reclassified to a G512 position, and as
a result, she failed to prove she was discrimnated against. W
conclude, therefore, that the district court did not commt clear
error in rejecting the advisory jury’'s conclusion and finding
that the Secretary did not discrimnate against Harris on the
basi s of her sex.?®

D. Evidentiary Rulings

Harris contends that during the second trial, the district
court inproperly excluded evidence "about the initial
discrimnation" and refused to admt "any evidence of [Major
Marszal ek’ s] hostility toward wonen . . . ." (Appellant’s Br. at
41-42.) The Secretary responds that the trial court did not, in
a bl anket fashion, refuse to admt any testinony about sex
discrimnation fromthe first trial. |In addition, the Secretary
argues that the trial court properly limted highly prejudicial
and irrelevant testinony of two wi tness about Marszal ek’ s
attitude toward wonen.

A district court has wide discretion in ruling on the
adm ssibility of proffered evidence, and we review the district
court’s ruling on evidentiary issues for an abuse of discretion.
See Gllmng v. Sinmmons Indus., 91 F.3d 1168, 1172 (8th Gr.
1996); Callanan v. Runyun, 75 F.3d 1293, 1297 (8th G r. 1996)
(noting district court is entitled to substantial deference in

o Because of our determ nation of this issue, we need
not address Harris’ other clains regarding why the district court
erred in rejecting the advisory jury's opinion. W also need not
address her argunents regarding evidentiary errors in the first
trial because none of these alleged errors affected evidence that
woul d have established she was perform ng GS-12 duti es.
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det erm ni ng whet her evi dence shoul d be excluded under Feder al
Rul es of Evidence 402 & 403). Previously, we have cautioned
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agai nst the use of blanket evidentiary exclusions in

di scrimnation cases, noting that "a plaintiff’'s ability to prove
discrimnation indirectly, circunstantially, nust not be crippled
by evidentiary rulings that keep out probative evidence because
of crabbed notions of relevance . . . ." 1d. (quoting Estes v.
Dick Smth Ford, Inc., 856 F.2d 1097, 1103 (8th Cr. 1988).
"Because an enpl oyer’s past discrimnatory policy and practice

may well illustrate that the enployer’s asserted reasons for

di sparate treatnment are a pretext for intentional discrimnation,
this evidence should normally be freely admtted at trial."
Hawkins v. Hennepin Technical Cr., 900 F.2d 153, 155-56 (8th
Cr. 1990)(holding plaintiff in a retaliation claimis allowed to

of fer evidence about sexual harassnent that preceded her
conpl ai nt and subsequent retaliation). Such evidence, however,
"must assist in the devel opnent of a reasonable inference of
discrimnation within the context of each case’s respective
facts." Callanan, 75 F.3d at 1297, (quoting Bradford v. Norfolk
S. Corp., 54 F.3d 1412, 1419 (8th Gr. 1995)).

W find that the district court did not refuse to admt al
evi dence about the "initial discrimnation."® The portions of
the second trial transcript to which Harris refers deal with the
limted i ssue of whether Harris’ witten conplaints of
di scrimnation should be admtted. (See Second Trial Tr. at 1-
10.) Harris argued to the district court that the sole purpose
of these docunents was to prove the first elenent of retaliation

10 W al so note the unique factual circunstances of this

case. The district court had already determ ned that the
District did not discrimnate against Harris when it did not
pronote her. Thus, a finding that no "initial discrimnation”
occurred already existed when the second trial on the retaliation
claimbegan. To allow Harris to offer evidence about this
"initial discrimnation" would have inperm ssibly reopened an

i ssue that was al ready deci ded agai nst her.

27



- she conpl ai ned about discrimnation. (lLd. at 5.) The trial
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court ruled that because Harris would be allowed to testify about
filing her charges of discrimnation, the actual docunentation
need not be admtted. (ld. at 8.) |In addition, Harris’ witten
conplaint of retaliation was received into evidence. (ld.) W
do not believe that the district court "clearly abused its

di scretion” in making this ruling.

The district court also limted the testinony of two
W tnesses regarding Marszal ek’ s attitude toward wonen. The Court
did not allow Phillis Murphy to testify that she overheard
Marszal ek say he thought wonmen should be pregnant all the tine
and at home. (Second Trial Tr. at 2-6-2-8.) The district court
ruled that while this evidence was probative of the sex
discrimnation claimthat was decided in the previous trial, it
was nore prejudicial than probative in a case of retaliation
(Ld.) The district court also refused to allow Norma Hall to
testify that Marszalek told her "the EEOis just bullshit, it’s
just for wonen." (ld. at 2-13.) Norma Hall, however, did
testify that Marszal ek told her he was angry because a
di scrimnation conplaint had been filed against him (l1d.)

We believe that the district court did not abuse its
discretion in not allowing this specific testinony. See
Call anan, 75 F.3d at 1298 (noting district court did not abuse
discretion in limting sone testinony about the defendant’s other
acts of discrimnation "perhaps nost inportantly” because the
evidentiary ruling was not a bl anket, pretrial exclusion).
Because Harris had already tried and | ost her sex discrimnation
claimfor failure to pronote, the district court was properly
concerned that the issue of sex discrimnation not be relitigated
in her second trial on the retaliation claim The district court
allowed Harris to offer probative evidence of retaliation, that
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Mar szal ek was angry and hostil e over her charge of discrimnation
against him In this context, it was within the discretion of
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the district court to determne that the prejudicial effect of
evi dence di spl ayi ng Marszal ek’ s general ani mus toward wonen
out wei ghed its probative val ue.

Affirmed.
A true copy.

Att est:

Clerk, US. Court of Appeals, Eighth Crcuit.
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